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Abstract  
Surrogacy has become one of the most controversial reproductive practices in India that involves legal, ethical, 
and social aspects. In the past, India was a center of commercial surrogacy that brought foreign concerns 
causing exploitation, lack of autonomy and human rights. With the adoption of the Surrogacy (Regulation) Act, 
2021 and the Assisted Reproductive Technology (Regulation) Act, 2021, the attitudes towards altruistic 
surrogacy have shifted towards a regulated framework. Although the bill is designed to defend surrogate 
mothers and the would-be parents, it has brought controversy on the idea of reproductive autonomy, the 
exclusion of single individuals and LGBTQ, and practical implementation issues.2 This Research paper will 
scrutinize and examine landmark rulings, the law of the land and the practices of other countries in the same 
regard to determine whether the surrogacy laws we have are satisfactory in India to balance rights, ethics and 
the societal issues at hand. The analysis of the doctrine and the insights of observation through the study will 
help to determine the gaps, discuss the constitutional implications and suggest the recommendations on how to 
approach surrogacy more inclusively and rights-oriented in India. 
 
Keywords: Surrogacy, India, Surrogacy (Regulation) Act 2021, Assisted Reproductive Technology 
(Regulation) Act 2021, Reproductive Autonomy, LGBTQ+ 
 
INTRODUCTION 
Surrogacy is a process in which a woman carries and 
gives birth to a child for another individual or couple, 
often raising complex legal, ethical, and social issues. 
Surrogacy has become eminent in India especially in 
the early 2000s as a result of the increase in 
commercial surrogacy which drew international 
clients who sought cheap reproductive services. 
Although the practice allowed surrogate mothers to 
get an economic opportunity, there were also ethical 
issues of exploiting women, commodifying their 
bodies, and the absence of legal protection to all 
stakeholders. 
The Indian government has responded to these claims 
by passing the Surrogacy (Regulation) Act, 2021, and 
the Assisted Reproductive Technology (Regulation) 
Act, 2021, which provides a system of altruistic 

 
1 Author is an Advocate at Bar Council of Tamilnadu &Puducherry, India 
2 Varsha D. Vyas, Mandeep Kaur & Arshi Pal Kaur, Legal and Ethical Dimensions of Commercial vs. Altruistic Surrogacy in India: A 
Critical Analysis of the Surrogacy (Regulation) Act, 2021, ShodhKosh Journal of Visual & Performing Arts, 5(2), 1441–1452 (2024). 
3 Aparna Singh & Vidhi Krishnan, Navigating the Ethics and Legalities of Surrogacy in India: A Critical Analysis of the Surrogacy 
(Regulation) Act, 2021, QURU’: Journal of Family Law and Culture (2025). 

surrogacy, but outlaws commercial surrogacy. The 
law establishes eligibility of surrogate mothers and 
the future parents, emphasizes the contractual 
binding, and attempts to ensure the rights of the child 
born by way of surrogacy. Nonetheless, it has also 
provoked a great controversy since it overlooks the 
aspect of individual persons, same-sex couples, and 
non-resident intending parents, which raises concern 
regarding equality, autonomy, and reproductive 
rights as enshrined in the Constitution of India, 
especially Articles 14, 15, and 21.3 
In this research paper, the laws governing surrogacy 
in India, the key judicial interpretations of the laws 
and their global practice are critically analysed to 
assess the position on whether the existing legal 
framework places an adequate balance between 
protection and autonomy against social ethics. The 
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practical application of these laws and responses 
within the society are observed as a part of the 
analysis. In this way, the study will help add to the 
academic literature and implement the policies based 
on the more inclusive and rights oriented approach to 
surrogacy. 
 
 
RESEARCH OBJECTIVES 

1. To analyze the legal and constitutional framework 
governing surrogacy in India, including the 
Surrogacy (Regulation) Act, 2021, and ART Act, 
2021. 

2. To examine landmark judgments and their 
implications for surrogate mothers, intended parents, 
and children. 

3. To study ethical and social dimensions of surrogacy, 
including societal perceptions, exploitation risks, and 
moral debates. 

4. To identify gaps in the current legal framework and 
propose potential reforms, drawing on comparative 
international experiences. 
 
RESEARCH QUESTIONS 

 Does India’s legal framework successfully strike the 
balance between protection, autonomy and rights of 
surrogate mothers, intending parents and children? 

 How do landmark judgments influence the 
interpretation and enforcement of surrogacy laws in 
India? 

 What lessons can India learn from international 
surrogacy practices to improve its legal and ethical 
framework? 
 
HYPOTHESIS 
Although the Surrogacy (Regulation) Act, 2021 offers 
a more organized legal framework, it still does not 
balance reproductive autonomy, inclusivity, and 
protection against exploitation as much as needed by 
single individuals and LGBTQ+ people. Comparative 
international models suggest that inclusive, 
regulated, and ethically robust frameworks could 
enhance India’s surrogacy ecosystem. 
 

 
4 Baby Manji Yamada v. Union of India, AIR 2009 SC 84 
5 Sharin Arya & Seema Devi, The Impact of the Surrogacy 
Regulation Act 2021 on Surrogacy Practices – A Socio-Legal 
Perspective, Journal of the Oriental Institute (2025) 

INDIAN LEGAL FRAMEWORK GOVERNING 
SURROGACY IN INDIA 
In India, Prior to the passing of the Surrogacy 
(Regulation) Act, 2021, it was generally believed that 
this country was the center of commercial surrogacy. 
The domestic and overseas clients were in demand of 
surrogacy services and this was usually without any 
legal protection. This untamed space offered great 
possibilities of being exploited by the surrogate 
mothers especially those who belonged to the poor 
groups. Arguments on parentage, citizenship, and the 
enforceability of the contract, and the custody of the 
child were a common feature and were being 
portrayed through cases like the Baby Manji Yamada 
v. Union of India (2008).4 Also, there was a lot of 
ethical issues concerning the commodification of the 
reproductive capacities of women and the lack of 
proper informed consent protections. 5  
Observationally, the situation pre-2021 made it 
evident that a full legal framework is needed that 
would help to strike a balance between the rights of 
surrogate mothers, the intending parents, and the 
child and to resolve ethical, social, and health issues.6 
The introduction of the Surrogacy (Regulation) Act, 
20217 was aimed at controlling surrogacy in India and 
prioritizing altruistic surrogacy. Surrogate mothers 
under this act need to be married women that are aged 
between 25 and 35 years old, and have given birth to 
at least one child. The targeted parents must be 
married heterosexual couples that are Indian nationals 
and have at least five years of marriage and Intended 
mothers must be aged 23–50 years, and intended 
fathers 26–55 years. Commercial surrogacy is out and 
out banned and the surrogate mothers can only have 
the medical costs and insurance cover. The act also 
does not provide access to surrogacy to foreign 
nationals, non-residents of India, single people, and 
LGBTQ+ couples. It also offers legal understanding 
of parentage, contractual liabilities, and parental 
rights of the child, and requires surrogacy agreements 
to be approved by the appropriate state-level 
authority. It has been observed that though the act has 
organized protection to safeguard the surrogate 
mothers, and those who intend to have children, it is 
over restrictive, and it leaves some specific groups 
uncovered, which could instil unregulated activities. 

6 Vyas, Mandeep Kaur & Arshipal Kaur, A Legal Analysis of 
Surrogacy: Comparative Study Under International and Indian 
Law, Indian Journal of Legal Review (2025) 
7 The Surrogacy (Regulation) Act, 2021, Government of India 
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In addition to the Surrogacy Act, there is an Assisted 
Reproductive Technology (Regulation) Act, 2021 
(ART Act)8 that provides control over all medical 
technologies and procedures related to surrogacy, 
such as in-vitro fertilization (IVF). It requires 
registration or regulation of ART clinics and gamete 
banks, which follow medical, ethical and procedural 
standards. The clinics need to keep detailed databases 
of gametes donors, ART cycles, and procedures, 
which make it easy to track and comply with the law. 
The ART Act is very important in regulating against 
the unethical practices like unauthorized usages of 
gametes or implantation of the embryos more than 
what is required and making sure that the medical 
procedures do not contradict the Surrogacy Act. 
Observably, the ART Act should consider the 
medical and technical aspects of surrogacy, which are 
mostly ignored, but successful implementation 
requires regular inter -state monitoring.9 
Besides these main laws, there are other laws and 
principles of the constitution, which affect surrogacy 
in India. Surrogacy agreements are regulated by the 
Indian Contract Act, 187210 to state that the 
obligations and consent may be legally enforced. The 
Indian Penal Code, 186011 may be used when the 
surrogacy laws are violated through coercion or 
exploitation. Under the Citizenship Act, 1955,12 
citizenship laws apply in defining the nationality of 
children born in surrogacy particularly in the cross 
border arrangement. Differences over custody or 
guardianship can be referred to the Guardians and 
Wards Act, 1890.13 However, most importantly, 
problems with restrictive eligibility criteria are based 
on the Constitution of India especially Articles 14, 15, 
and 21, which underline the theme of equality, non-
discrimination, and the right to personal liberty and 
reproductive autonomy. Intuitively, the 2021 Acts are 
the corpus of the surrogacy law, but having additional 
statutes and constitutional principles, it guarantees a 
more comprehensive legal and ethical system, 
complementing the protection, and also indicating 
points of judicial review.14 
 

 
8 Assisted Reproductive Technology (Regulation) Act, 2021, 
Government of India 
9 Mamta V. Kachore & D.P. Khobragade, Intersection of 
Surrogacy and Women’s Reproductive Health under the 
Surrogacy (Regulation) Act, 2021, ShodhKosh: Journal of Visual 
& Performing Arts (2024). 
10 Indian Contract Act, 1872 

OBSERVATION 
The combination of Surrogacy (Regulation) Act, 
2021, and ART Act, 2021, that offers a full-fledged 
legal and medical system to safeguard surrogate 
mothers, would be parents, and babies. These 
legislations reduce conflict of parental and custody, 
encourage moral medical practice and avoid 
commercial exploitation. Yet, there are unaddressed 
gaps: the exclusion of single people, LGBTQ+ 
couples, and foreigners is a constitutional issue, and 
the unequal treatment of ART clinics in various states 
poses a threat to even uniformity of application. 
Observably, though it is a noted progressive move, 
restrictive eligibility criteria, roadblocks within the 
sectors, and the possibility of underground surrogacy 
means that the policy must be reviewed on a regular 
basis, judged with respect to the law, and ethics must 
be strengthened to ensure that surrogacy in India is 
safe, inclusive, and rights-based. 
 
JUDICIAL PERSPECTIVES ON SURROGACY: 
LANDMARK DECISIONS AND 
INTERPRETATIONS 
Judicial interpretations have played a major role in 
contributing to the development of the surrogacy law 
in India even prior to enactment of specific 
legislation.  

1. Baby Manji Yamada v. Union of India & Anr., 
(2008) AIR 2009 SC 8415 
The Supreme Court was grappling with the legal 
quandary of a child being born through the surrogacy 
of a Japanese couple in India and could not move out 
of the country because the Child had no nationality 
and no legal parents. The Court came in to enable the 
child to leave India with her grandmother because of 
the legal uncertainty that the family experienced, and 
it shows that there is a necessity to have a clear 
regulation in this field. This case shedding some light 
on observationally, was an eye opener in terms of the 
legal vacuum that existed in terms of parentage, 
nationality, and rights of surrogate children which 
later led to legislative reform. 

11 Indian Penal Code, 1860 
12 Citizenship Act, 1955 
13 Guardians and Wards Act, 1890 
14 Rajiv Verma, Surrogacy (Regulation) Act, 2021: Effectiveness 
and Concerns, Indian Politics & Law Review Journal (2023) 
15 Baby Manji Yamada v. Union of India, AIR 2009 SC 84 
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2. Jan Balaz v. The case of Anand Municipality & Ors. 
(2009) 16 
The Gujarat High Court dealt with some intricate 
issues of citizenship and nationality of children born 
as a result of surrogacy. Here, twin boys were born to 
an Indian surrogate mother of German parents and 
they were denied passports of Germany because of 
the ambiguous legal status under the citizenship act. 
Since the children were born in India to Indian 
surrogate; The Gujarat High Court initially 
recognized the children as Indian citizens; however, 
subsequent Supreme Court proceedings and 
executive policy interventions limited the broader 
implications of this reasoning and led to tighter 
regulation of foreign surrogacy arrangements. This 
decision indicated the deficiency of an extensive law 
concerning commercial surrogacy then and a move by 
the courts to safeguard the rights of the children in 
case the nationality laws were conflicting. Jan Balaz, 
through observation, was central to the revelation of 
how the surrogacy practices went against the 
citizenship norms which led to the final statutory 
prohibition of foreign commercial surrogacy. 
Although the Russian Constitutional Court in 
Gorskaya recognized the right of a single woman to 
be registered as the legal mother in a surrogacy 
arrangement, subsequent legislative reforms in 
Russia significantly restricted access to surrogacy for 
foreign nationals and imposed tighter regulatory 
controls. Therefore, while the case remains 
significant for its recognition of single parenthood, 
the broader surrogacy framework in Russia has 
become more restrictive in recent years. 

3. P. Geetha v. Kerala Livestock Development Board 
Ltd. (Kerala High Court, 2015) 
P. Geetha, the petitioner, was refused maternity leave 
following the birth of her surrogate child. Although it 
made it clear that maternity leave related to health 
recovery from pregnancy is not applicable, the Kerala 
High Court decided that women who seek the 
assistance of surrogate mothers should not face 
discrimination when receiving maternity benefits.  

4. Sudarsan Mandal & Anr. v. State of West Bengal & 
Ors.17 
The Calcutta High Court stated that the ART Act 
cannot discriminate against single women who 

 
16 Jan Balaz v. Anand Municipality, 2009 SCC OnLine Guj 10413 
: (2009) 2 GLR 1244 (Guj). 
17 Sudarsan Mandal v. State of West Bengal, 2014 SCC OnLine 
Cal 18609. 

require assisted reproductive treatment and therefore, 
it is considered a part of reproductive autonomy. The 
court interpreted the ART Act, 2021, to protect 
reproductive autonomy. 

5. Sanchita Ghosh v. Union of India & Ors18 
The court said that ART clinics could not deny 
treatment to couples where one partner qualifies as 
statutory, and this upheld individual reproductive 
rights as opposed to mechanical eligibility 
limitations. These rulings are crucial because they 
touch on the constitutional foundation of reproductive 
autonomy even on regulated medical systems. These 
cases, as observed, show that judicial sensitivity is 
present to rights based interpretations of statutes 
regulating reproductive technologies inseparably 
associated with surrogacy. The ruling concerns 
individual eligibility in ART clinics, preventing rigid 
application of age or procedural restrictions. 
 
FOREIGN PRECEDENTS 

6. Johnson v. Calvert (1993)19  
This case was a historic contribution to jurisprudence 
of surrogacy because it upheld an example of 
gestational surrogacy agreement and the legal 
recognition of intended parents based on contractual 
intent rather than gestational contribution. The case 
has been extensively used in comparative legal 
literature to show how contract and family law 
principles may be intertwined with liberty and 
privacy concerns in the reproductive options. In 
observational terms, the judgment reveals that there 
is a lenient legal approach to surrogacy than that of 
India which had an altruistic approach to surrogacy. 

7. O.R. v. an tArd-Chlairitheoir [2014] IESC 60 
(Supreme Court of Ireland)20 
The Supreme Court dealt with the issue of the 
issuance of birth certificates when the child is 
conceived through surrogacy, and it was determined 
that the name of the surrogate (birth) mother only 
appears in civil registration law, which makes it 
difficult to legally provide intended parents with 
names. The case identifies the structural challenges of 
the parental recognition when traditional family law 
systems are concerned and mentions the comparative 
analysis of the necessity to change the statutory 
definitions of parenthood. Tension of the law O.R. is 

18 Sanchita Ghosh v. Union of India, 2016 SCC OnLine Cal 
15167. 
19 Johnson v. Calvert, 851 P.2d 776 (Cal. 1993) 
20 O.R. v. An tArd Chláraitheoir, [2014] IESC 60. 
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also observational in showing legal tensions that 
emerge when the old civil registration systems are in 
conflict with the new reproductive technologies. 

8. Artavia Murillo et al. v. Costa Rica (Inter-American 
Court of Human Rights, 2012)21 
This case illustrating how restrictive laws on 
infertility treatments violate fundamental rights to 
family life and dignity. Through the example of Costa 
Rica, the necessity to address restrictive laws against 
reproductive health that impose unnecessary 
limitations on access to infertility treatment is 
illustrated, and the importance of family life and 
dignity to the discussion of ART and surrogacy are 
upheld. On an observational level, such a case 
strengthens the fact that the reproductive technologies 
and rights have constitutional and human rights 
protection in every part of the world. 
 
OBSERVATION 
These judicial proclamations indicates a multifaceted 
blanket of legal thought that informed the statutory 
changes in India and clarify major themes parentage, 
citizenship, autonomy, equality, and the 
enforceability of contracts. These cases, 
observationally, reveal that though the current 
framework in India is aimed at striking a balance 
between ethical protection and reproductive rights, 
the law is constantly put into test by the judiciary to 
broaden constitutional protection in moving 
reproductive environments. 
 
INTERNATIONAL COMAPRATIVE 
ANALYSIS OF SURROGACY FRAMEWORK 
The regulations of surrogacy in the world indicate a 
continuum of legal, ethical and social regulation that 
offers important indications on assessing the 
framework of India. India has an altruistic only 
model, which is established by the Surrogacy 
(Regulation) Act, 2021, and the ART Act, 2021, and 
which focuses on ethical protection and safeguards of 

 
21 Artavia Murillo et al. v. Costa Rica, 
Judgment of 28 November 2012, Inter-American Court of 
Human Rights (Series C No. 257). 
22 Shruti Kandoi & Rajesh Kumar Verma, Transnational 
Surrogacy and the Legal Vacuum: Rethinking Indian Regulation 
in a Globalized Reproductive Market, International Journal of 
Research and Innovation in Applied Science (IJRIAS) (2025) 
23 Arshia Malhotra, Comparative Analysis: Surrogacy 
Regulation in India and Global Perspectives, Journal of 
Advances and Scholarly Researches in Allied Education (2023) 

surrogate mothers, but outlawing commercial 
practices. Although this provides moral control, the 
eligibility requirements are too restrictive to elicit 
issues of reproductive autonomy, and heterogeneity 
since it excludes single individuals, LGBTQ + 
couples, and foreign nationals.22 In its approach, the 
model in India is observed to focus on protection, 
rather than on access, which, despite being ethically 
based, restricts the exercise of reproductive rights and 
is very different in its approach, as compared to more 
flexible models elsewhere. 
 
UNITED STATES 
The legal landscape of Surrogacy in the United States 
is largely fragmented due to the fact that the laws of 
surrogacy are under state regulation. Some states such 
as California have accepted and enforced commercial 
surrogacy contracts as in the case of Johnson v. 
Calvert (1993) that places the primacy of the law on 
the intended parents who intended to procreate.23 The 
California model, as it has been observed, illustrates 
how regulated commercial surrogacy is capable of 
living, within parentage, contractual enforceability, 
and medical control. In contrast to India, the US 
model focuses on the accessibility and independence 
in addition to legal predictability so that more people 
and couples can enjoy the benefits of surrogacy. 
 
UNITED KINGDOM 
In the United Kingdom, Surrogacy is limited to 
altruistic surrogacy via the Surrogacy Arrangements 
Act, 198524 but commercial forms of remuneration of 
the surrogate are not allowed.25 Parental orders allow 
the target parents to gain legal parenthood after birth. 
The UK model is similar to that of India in terms of 
being an altruistic approach, but its formal judicial 
avenue to find parentage that leaves single and same 
sex couples with an opportunity to support a child 
provides a more welcoming system than what India 
has until now.26 

24 Surrogacy Arrangements Act, 1985 
25 Mohammad Aslam & Uday Veer Singh, Comparative Study 
of Surrogacy Related Laws in UK, USA and India, Journal of 
Neonatal Surgery (2025). 
26 Seema Sharma & Hemlata Rani, Surrogacy: Ethical and Legal 
Issues in Indian Perspective and Comparative Analysis, 
Educational Administration: Theory and Practice (2023). 



International Journal of Advanced Multidisciplinary Research and Educational Development 
Volume 2, Issue 1 | January - February 2026 | www.ijamred.com 

ISSN: 3107-6513 
 

 
 

1508 
 

 
ISRAEL 
The surrogacy program in Israel, the creation of 
which is referred to as Surrogacy Arrangements Law, 
1996,27 is another case of a state funded altruistic 
surrogacy in the whole world. The medical and living 
expenses of the surrogates are normally financed, and 
the state covers all inclusive insurance and 
psychological counseling. Notably, Israel is 
welcoming single women and gay couples that come 
with both protection and inclusion. Israel, observably, 
demonstrates that a nation can strike a balance 
between surrogate welfare, state regulation and 
inclusivity which even could serve as a potential 
example to India when its reforms take place.28 
 
CANADA 
Surrogacy is also voluntary in Canada and 
commercial payment is not allowed under the 
Assisted Human Reproduction Act, 2004.29 
Surrogates are compensated with reasonable costs 
and parentage is officially placed in the name of 
intended parents. Canada has a model that is 
observationally more flexible in allowing a variety of 
family structures to access its services, yet offers 
greater protections to the ethics and surrogacy of the 
former premises, which would be viewed as a 
compromise between the restrictive Indian model and 
the US laissez-faire system.30 
 
OBSERVATION 
A synthesis of these global experiences, which is 
creative, proposes a best practice model to India: 
Enforce moral protection and goodwill with the aim 
of safeguarding the surrogate mothers.  
Implement inclusivity policies that would enable the 
LGBT+ community and lone women to access them 
under stringent regulations. Stimulate the creation of 
state assisted insurance and medical control as is the 
case in Israel to mitigate the risks of exploitation. 
Introduce strict legal parenting procedures, inspired 
by the experience of US and UK, in order to avoid 

 
27 Surrogacy Arrangements Law, 1996 
28 Daphna Birenbaum-Carmeli, Thirty-Five Years of Assisted 
Reproductive Technologies in Israel, Reproductive Biomedicine 
& Society Online 4 (2017): 16–23. 
29 Assisted Human Reproduction Act, 2004 
30 Alana Cattapan, Risky Business: Surrogacy, Egg Donation, 
and the Politics of Exploitation in Canada, Canadian Journal of 
Women and the Law, Vol. 26, No. 2 (2014), pp. 329–362. 

conflicts and timely identification of the intended 
parents. Introduce a regulated commercial pilot 
program, inspired by Ukraine, under strict ethical and 
legal safeguards.31 
Comparatively, India’s surrogacy law is a pioneering 
framework in terms of ethical protection, but it 
remains restrictive and less inclusive than models 
abroad. Through examining global examples, India 
would be able to come up with a system that would 
balance surrogate defenses, reproductive autonomy, 
and social equality, and guarantee that surrogacy 
would be able to address ethical and rights based 
goals. 
Comparative analysis reveals that while many 
jurisdictions adopt either commercial or altruistic 
models, the more successful frameworks combine 
strong state regulation with inclusivity and judicial 
clarity on parentage and citizenship,  an area where 
the Indian framework continues to evolve. 
 
LEGAL AND CONSTITUTIONAL ISSUES IN 
THE REGULATION OF SURROGACY 
Although giving the holistic framework of the 
surrogacy, the Surrogacy (Regulation) Act, 2021, and 
the ART Act, 2021, have some constitutional 
question, which is most commonly in connection with 
Articles 14, 15 and 21 of the Constitution of India. 
Article 14 ensures equality before the law, but 
Surrogacy Act clearly exempts single women and 
LGBTQ+ individuals as well as foreigners in their 
right to surrogacy. This limitation has the potential to 
conflict with non-discrimination principles and equal 
opportunity provisions in the constitution, making it, 
in observational terms that the Indian law places 
stronger emphasis on ethical protection than on 
individual rights to reproductive autonomy. 32 
Article 15 is against discriminations based on sex, 
gender, and other statuses, so the he exclusion of 
same-sex couples, single women, and others may 
constitute a breach of these guarantees. In Navtej 
Singh Johar v. Union of India,33 it has been 
highlighted that sexual orientation is a 

31 Family Code of Ukraine, No. 2947-III (2002) 
32 T. Jha et al., Ethical and Legal Perspective of Surrogacy in 
India, International Journal of Community Medicine and Public 
Health (2022). 
33 Navtej Singh Johar v. Union of India, (2018) 10 SCC 1. 
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constitutionally protected characteristic, and as such 
that any restrictive eligibility condition in surrogacy 
could be incongruent with equality and non-
discrimination principles. This observationally 
indicates that the law is intended to avert exploitation, 
but it might accidentally marginalize some groups 
which brings out a conflict between the protection 
ethics and equality rights. 
Article 21 secures the right to life and personal liberty 
and the Supreme Court has understood this as 
meaning bodily autonomy and the right to family 
planning, as was observed in Justice K.S. Puttaswamy 
v. Union of India (2017).34 The limiting aspects of the 
Surrogacy Act can thus infringe the basic right of 
individuals to choice on family life and reproduction. 
The legislation adopts a cautious stance toward 
reproductive technologies; however, its overly 
restrictive provisions may limit personal liberty and 
reproductive self-determination, underscoring the 
need for a more rights-oriented interpretation. While 
the Surrogacy Act aims to prevent exploitation, its 
restrictive eligibility could unduly limit reproductive 
autonomy. 
In addition to these articles, the questions of the right 
to the contract and consent are also provided in the 
Indian Contract Act, 1872, as surrogacy arrangements 
represent complicated contracts between surrogate 
mothers and the potential parents. Enforcement of 
such contracts within the legal confines of the law is 
key to safeguard all parties involved and to ensure 
that surrogate mothers are not abused and thus the 
need to be legally clear. 
Also, the rights of children born through surrogacy 
collide with the constitutional protection, especially 
the right to dignity and identity, defined in Article 21. 
On the observational front, although the Surrogacy 
Act deals with parentage and legal recognition, cases 
of cross-border surrogacy and unregulated surrogacy 
still may disrupt, thus the effectiveness of 
implementation and control of the Act.35 It must be 
noted that the constitutional validity of the restrictive 
eligibility criteria under the Surrogacy (Regulation) 
Act, 2021 has not yet been conclusively adjudicated 
by the Supreme Court, leaving scope for future 
judicial interpretation. 
 
OBSERVATION 

 
34 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 
SCC 1. 

In synthesis, the surrogacy system in India partially 
conforms to the constitutional rights. Although it 
guarantees the protection of ethics and protection of 
surrogate mothers against exploitation, its limiting 
eligibility and reproductive choice provoke the 
conflicts with equality, autonomy, and dignity. 
Empirically, a broader, rights based strategy, with 
judicial interpretation, comparative international 
practice, and policy improvements and reforms 
through trial and error will strike the right balance 
between ethical protection and constitutional 
protection, bringing about a balanced system of 
protections to all the parties. 
 
ETHICAL AND SOCIETAL IMPLICATIONS 
OF SURROGACY 
Surrogacy is not merely a medical and legal problem 
in India but it is also an incredibly deep ethical and 
social problem. The perception of surrogacy in 
society is extremely different, as a large part of the 
society perceives surrogacy based on morality, family 
principles, and cultural beliefs. The traditional Indian 
society tends to believe that motherhood is innately 
intertwined with biological and marital status of a 
woman, and that is the source of social stigma to 
surrogate motherhood and couples that want to use 
alternative means to have a child. These perceptions 
will lead to aversion to volunteering as a surrogate by 
women, which, in this regard, may lead to 
discrimination or marginalization of those who do so, 
even though the intent of the Surrogacy Act is to 
motivate people to act with altruism. 
The threats of exploitation are still a key moral issue. 
Prior to the 2021 Acts, commercial surrogacy was a 
thriving industry, with clients located worldwide, and 
a good number of surrogate mothers, who usually 
belonged to impoverished economic groups, were 
pressured, received poor medical treatment, and were 
not informed of their right to consent to surrogacy. As 
it can be seen, the Surrogacy and ART Acts, although 
banning commercial surrogacy and attempting to 
protect surrogate mothers by insuring and medically 
monitoring them, nevertheless leave the possibility of 
an indirect exploitation. Surrogate mothers might be 
under the pressure to do it because of economic 
necessity and families might seek monetary benefit 

35 K. Horsey, The Future of Surrogacy: Current Global Trends, 
ScienceDirect (2024 review article) 
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over their own control, which brings up ethical issues 
of actual voluntariness and consent.36 
Surrogacy as a moral issue also involves the questions 
of commodification and parenthood. According to the 
critics, even altruistic surrogacy is the treatment of 
reproductive capacities as a service and can weaken 
the dignity of women and support gendered 
inequalities. Proponents, however, describe 
surrogacy as a reproductive autonomy, and women 
decide to help others, but at the same time benefit by 
the support of society, and this is consistent with 
liberty and self-determination. This argument, as 
observed, brings out the conflict between protection 
and autonomy in the sense that the law aims at 
eliminating any form of exploitation but in the 
process, it may end up taking away the right of 
women to make informed decisions about their 
bodies. 
There is also societal implication to surrogacy 
children. Their social integration may be impacted by 
issues of identity, citizenship, and acceptance in the 
society especially in instances of cross-border or 
unregulated surrogacy. The uncertainties in the aspect 
of law, parental acknowledgment and social 
sensitization to the child would in observation be 
important because the law cannot in any way reduce 
the prejudices in the society or moralization in the 
society.37 
Then, it is the moral theory which cuts across 
religious, cultural and philosophical approaches. 
There are those communities where surrogacy is seen 
as a moral duty and selfless move whereas others see 
it as a betrayal of the family system. These conflicting 
opinions are observational, to accentuate the 
significance of the social discussion, the principles of 
ethics, and the sensitivity of policies to develop 
socially acceptable and ethically sound surrogacy 
regime in India. 
To sum it up, moral and social aspects of surrogacy 
show that law is not only necessary but not enough. 
As an observation, the issue of societal perceptions, 
the elimination of the risk of exploitations, and the 
moral debate remain equally important to consider in 
order to make the surrogacy practices both ethical and 

 
36 Sandra Esther Savio, Right to Reproductive Autonomy and 
the Lack of Inclusiveness of the Surrogacy (Regulation) Act, 
2021, IJLLR Journal (2023) 
37 Juhi Dubey & Vandana Singh, Cryopreservation, IVF, and 
Surrogacy in India: Medico-Legal Challenges, International 
Journal for Research Trends & Innovation (2025) 

socially accepted and protective of all parties 
involved; of the surrogate mothers, intending parents, 
and children. The tension between legal protection, 
individual autonomy, and social inclusion remains an 
ongoing challenge in India’s reproductive 
governance framework. 
 
EVALUATING THE SURROGACY 
FRAMEWORK: LEGAL SHORTCOMINGS 
AND PATHWAYS FOR REFORM 
This part will analyse the adoption of the surrogacy 
and ART laws in India critically with a view of 
outlining how the laws have been applied practically, 
the gap areas within the law, and areas that the law 
needs to be reformed.  

1. Complexity and Slowness of Bureaucracy 
According to the Surrogacy (Regulation) Act, 2021, 
and the ART Act, 2021, the surrogacy arrangements 
must be authorized by the Appropriate Authority on 
the state level, which entails several procedures, 
verification processes, and documentation.38 It is 
observable that the approval process is usually time 
consuming and lacks transparency with different 
states interpreting it differently. It is such a 
bureaucratic hassle that surrogate mothers and the 
prospective parents are frustrated to the extent of 
seeking informal or unregulated surrogacy 
agreements which contradicts the protective nature of 
the law. ART Act enforcement is mostly on medical 
regulation, while the Surrogacy Act handles 
parentage approvals. Right now, it reads as if both 
acts equally govern the authorization process. 

2. ART Clinics Monitoring and Enforcement 
Although the ART Act requires registration and 
record keeping of all ART clinics and gamete banks, 
the states do not enforce it uniformly. In practice, 
there is a tendency to take clinics without control, and 
audits are not regular, which poses a potential risk to 
the medical sphere, the use of gametes without 
permission, and exploitation of surrogate mothers. In 
the absence of a centralized monitoring mechanism, 
the law will be in the form of an administration but 
not effective in the safeguarding the stakeholders. 

38 N.F. Bromfield, Global Surrogacy, Exploitation, Human 
Rights and Policy Frameworks, Springer article highlighting 
international regulation challenges 
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3. Limiting Eligibility Requirements and Constitutional 
issues 
The Surrogacy Act only allows married heterosexual 
couples to pursue surrogacy, not single women, 
couples of the LGBTQ+ community, and foreigners. 
This observably creates possible contradictions with 
Article 14, 15 and 21 of the Constitution, which 
assures equality, non-discrimination and reproductive 
freedom. Judicial pronouncements, such as Navtej 
Singh Johar v. Union of India (2018), which 
recognized sexual orientation as a constitutionally 
protected trait, and Justice K.S. Puttaswamy v. Union 
of India (2017), which affirmed the right to privacy 
and bodily autonomy, underline that the lawmaking 
should be guided by personal liberty and equality.39 
The existing limitations are made to serve the 
interests of ethical safeguards rather than 
constitutional rights which is a serious flaw in terms 
of protection and autonomy. 

4. Risks in Socio-Economic Exploitation. 
Although in altruistic surrogacy, the vulnerable 
women can be indirectly coerced by economic 
pressures. Surrogate mothers can also enter into 
surrogacy in order to benefit their families instead of 
making an actual choice, which is ethically grey. 
Also, the Acts do not mandate fully the pre- and post-
delivery counselling, long term health monitoring, 
and psychological support, which creates loopholes in 
surrogate welfare even though the regulations are 
supposed to do so.40 

5. Surrogacy and Legal Uncertainties on the Cross-
Border. 
Though surrogacy is not available in India to 
foreigners, surrogacy cases such as that of Baby 
Manji Yamada and Jan Balaz prove that the demand 
of surrogacy is on the increase even in other countries 
resulting in parenting, citizenship and child welfare 
dilemmas. These loopholes, observably, have 
indicated the weakness of the Indian capacity to 
manage globalized reproductive arrangements that 
need to be clearly legislated and internationally 
coordinated.41 
 

 
39 John A. Robertson, Procreative Liberty and Harm to 
Offspring in Assisted Reproduction, American Journal of Law & 
Medicine 30 (2004). 
40 Elly Teman, Birthing a Mother: The Surrogate Body and the 
Pregnant Self – anthropological exploration of surrogate 
experience (useful for ethical/social dimension). 

Although Surrogacy (Regulation) Act, 2021, and 
ART Act, 2021, have been enacted, there are still a 
number of crucial legal gaps: 
1. Limiting Eligibility Requirements 
The legislation restricts surrogacy to married 
heterosexual couples aged 23-50 years old and does 
not cover single parents, LGBTQ+, and foreigners. 
This observably poses a rights deficit, which is 
incompatible to Articles 14, 15 and 21, limiting 
reproductive autonomy and equality. 
2. Inadequate Provisions of Protection to Surrogate 
Mothers 
Although the Acts are an insurance of medical 
services and surrogate consent is needed, it does not 
presuppose long-term health care, psychological 
interventions, and support after birth. On observation, 
this exposes surrogate mothers to medical and socio-
economic exploitations. 
3. Poor Enforcement Mechanisms 
There is registration and supervision by state 
authorities, but is inconsistently and decentralized 
enforced. A significant amount of unsupervised 
clinics are run where there is the possibility of 
unauthorized procedure, falsified records, or 
exploitation. This, in observation, is a weakness 
towards the protective purpose of the law. 
4. Vagueness in International Cases 
The ban on foreigners is not a complete deterrence of 
cross-border surrogacy and nationality and parentage 
disputes. Cases such as Baby Manji Yamada are 
observed to be a good example of how legal loopholes 
may put children and prospective parents in legal 
limbo causing weak spots in citizenship rights, 
inheritance rights, and guardianship rights.42 
5. Lack of Compensation Structure 
The Act also outlaws commercial surrogacy and fails 
to specify what would be considered reasonable 
reimbursement or discuss economic fairness. The 
ambiguity of this can be observational and cause 
under compensation or underground business, which 
would effectively nullify the selfless motive. 
6. Absence of Public Awareness and Dispute 
Resolution Systems 

41 Richard F. Storrow, The Pluralism Problem in Cross-Border 
Surrogacy, UCLA Law Review 63 (2016). 
42 Kirsty Horsey, Surrogacy in the 21st Century: Global Trends 
and Challenges, Medical Law International (2019). 
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The legislation neither requires the awareness 
campaigns of the surrogate mother, the planned 
parents, or the medical workers, nor offers a special 
channel of resolving disputes promptly. This, 
observationally, places stakeholders on the 
bureaucratic or judicial backburner, adding to their 
stress levels and exposing them to legal disputes.43 
 
OBSERVATION 
Even though the law on surrogacy in India is ethically 
safeguarding it is not entirely operationalized in terms 
of providing justice, inclusiveness, or transparency. 
Surrogate mothers are at risk, the biological parents 
have to resist bureaucracy and legal challenges, and 
surrogacy babies may struggle to get recognized and 
have their rights. These loopholes highlight the 
necessity of urgent legislative changes that should 
combine the constitutional protection, professional 
control of medicine, social-economic protection, and 
international good practices. 
 
PATHWAYS FOR REFORMS 
Inclusive Eligibility 
It is also possible that India would be able to use a 
more inclusive system, after Israel and Canada, where 
single parents and LGBTQ + people have access to 
surrogacy with strict protection. This, 
observationally, puts the law in line with 
constitutional guarantees and preserves surrogate 
protections. 
Enhanced Monitoring Process. 
Repeated audits and the imposition of penalties would 
also make sure that all ART clinics, surrogates and 
gamete donors comply with the regulations of a 
centralized national registry. This, as a matter of fact, 
minimizes the risks related to exploitation, and 
streamlines supervision between states. 
Socio-economic and psychological vulnerabilities 
would be addressed through mandatory counseling, 
insurance and long term health monitoring of 
surrogate mothers. This is observationally congruent 
with the international best practices, particularly in 
Israel where it implies full care. 
Foreign Transactions and Legal Certainty 
International contracts or uniform regulations of 
cross-border surrogacy would avoid the conflict of 

 
43 Amrita Pande, Commercial Surrogacy in India: 
Manufacturing a Perfect Mother-Worker, Signs: Journal of 
Women in Culture and Society 35(4) (2010): 969–992. 

parentage and nationality. This observationally plays 
a critical role in order to manage international 
reproductive arrangements in an effective and ethical 
manner. 
Governed Commercial Surrogacy  
The introduction of restricted, regulated 
compensation with strict ethical control following 
Ukraine and a few US states would decrease the 
amount of underground commercial surrogacy and 
provide suitable compensation to surrogate mothers. 
This theoretically maintains a balance between the 
ethical issues and economic justice, observational 
surrogacy is safer and more affordable. 
The creation of uniform international guidelines or 
bilateral agreements to manage cross-border 
surrogacy. This could include standardized contracts, 
clear recognition of intended parents’ legal rights, and 
a monitoring mechanism to ensure ethical 
compliance. Such an approach would help prevent 
children from being left in legal limbo, secure the 
rights of surrogate mothers and intended parents, and 
bring India’s system in line with international best 
practices, while maintaining ethical safeguards 
against exploitation. 
 
OBSERVATION  
Indian surrogacy system has made considerable 
strides towards the protection of surrogate mothers 
and control of ART centers, yet bureaucratic 
obstacles, inconsistent implementation, restrictive 
eligibility, socio-economic vulnerability, and cross-
border uncertainties have gaps that need to be filled. 
The suggested reforms would make the law a holistic, 
rights-affirming, and morally sound system, with 
protection, autonomy, inclusivity, and legal 
predictability in a balanced fashion. 
 
CONCLSUION AND SUGGESTIONS 
A legal, landmark cases, comparative analysis, and 
constitutional implication, and an ethical focus of 
surrogacy in India, the legal framework of surrogacy, 
the landmark cases and the legal framework show that 
protection, autonomy and social values interact in a 
complex manner. The Surrogacy (Regulation) Act, 
2021 and the ART Act, 2021 introduce the dual 
regulatory model, which aims at protecting surrogate 
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mothers, ethical ART practice, and legal parentage. 
These statutes reflect one of the significant legislative 
accomplishments, which, in the case of equality, non-
discrimination, and reproductive autonomy, in part, 
respect constitutional rights, ethical issues of 
exploitation are also a matter of concern. 
The cases of judicial precedents emphasize the 
changing definition of rights, parental recognition and 
autonomy. Anecdotally, these cases indicate that law 
and judiciary should be in a state of constant flux over 
new reproductive technologies, social facts and 
globalized practices because the jurisprudence of 
surrogacy is dynamic. The necessity to use a balanced 
approach, with the focus not on the legal compliance 
but on the moral, cultural, and psychological aspects 
of surrogate mothers, children, and the future parents 
is also supported by ethical discussions and social 
perception. 
The comparison to international models, which 
include the commercial approach to surrogacy in 
California and the state sponsored altruistic model in 
Israel and the balanced approach in Canada, can teach 
a lot. These models can be observed in order to show 
that protecting surrogate welfare, parents, as well as 
inclusively expanding access, is possible without 
violating ethical or medical protections. The 
restrictive eligibility requirements and lack of a 
centralized registry as well as the lack of support of 
surrogates in India underscores loopholes in the law 
that should be addressed with urgency to make it 
protective and inalienable. 
Conduct educational programs to lessen stigma 
around surrogacy, increase awareness of legal rights, 
and make intelligent choices among surrogate mums 
and prospective parents. Socially, it is important that 
laws and ethical practices are implemented 
effectively with social acceptance. 
To sum up, Surrogacy in India is on a dangerous 
crossroads, between the innovations of reproductive 
technologies, ethical and social responsibility. 
Regarding the legal framework, it is possible to state 
that the existing legal framework is rather powerful, 
yet it needs to be reformed to consider the gaps in 
inclusiveness, enforcement, and protection and 
incorporate the international best practices. An 

ethically sound, rights sensitive and well refined 
model may make India a world pioneer in safe, 
equitable, and socially responsible surrogacy 
protecting the interests of both surrogate mothers and 
intending parents as well as children. 
 
SUGGESTIONS 
Ethical Oversight committees 
Establish national and state ethics committees that 
will perform review of ART and surrogacy practice 
and provide surrogate autonomy, informed consent, 
and child welfare ethically upheld beyond legal 
compliance. 
Social and Cultural sensitization programs 
Carry out campaigns in communities, families and 
healthcare institutions to decrease stigma on 
surrogacy, radicalize on altruistic surrogacy and 
promote respectful treatment of surrogate mothers 
and children. 
Handbook Approved Informed Consent Forms 
Develop standard detailed consent processes to 
surrogates and the intending parents, risk disclosure, 
rights, obligations and exit clauses. This makes 
transparency and minimization of exploitation 
despite bureaucratic inspection. 
Research and Evidence based Policy 
Carry out longitudinal research on the health, mental 
health, and socio-economic performance of surrogate 
mothers, children and intended parents. There can be 
evidence-based suggestions to implement changes in 
the law in the future. 
Technological Integration 
Enhance a safe and electronic national registry of 
surrogacy contract, ART procedure, and outcomes in 
such a way that privacy is not compromised. This is 
in contrast to the Pathways reform that focused on 
policy decisions through audits, as their main agenda. 
Beyond Delivery Insurance and Social Security 
Measures 
Long-term social security benefits like pension 
programs, skill training programs and healthcare 
insurance schemes in the years after birth should be 
recommended to surrogate mothers. This is not 
limited to medical and psychological short term 
assistance. 

 
 
 
Child Centric Policies 
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Develop clear rules on welfare, registration of identity and citizenship of children born through surrogacy, 
psychological support and integration programs in school and the society.44 
Periodic Review of Legislation Mechanism 
Establish a procedure of evaluation of surrogacy legislations after every 3-5 years with reference to social 
dynamics, technology advancement and global shifts to ensure that the framework remains dynamic and rights 
oriented. 

 
44 Katarina Trimmings & Paul Beaumont, 
International Surrogacy Arrangements: An Urgent Need for Legal Regulation at the International Level, Journal of Private 
International Law 7(3) (2011): 627–647. 


